
 

 

 
Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced 

life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning. 

 
 Counsel 
 Buchanan Ingersoll & Rooney PC 
 Gerald H. Sherman 

 Deborah M. Beers 

 Keith A. Mong 

 

 
 

 

Federal Policy Group 

Ken Kies 

Matthew Dolan  

 
PricewaterhouseCoopers 

William Archer 

Donald Carlson 

 

Ricchetti, Inc. 

Steve Ricchetti 

Jeff Ricchetti   

 

Arnold & Porter LLP 

Martha L. Cochran 

David F. Freemen, Jr. 

AALU 

David J. Stertzer, Chief Executive Officer  
Marc R. Cadin, Vice President of Legislative Affairs 

Chris Morton, Vice President of Legislative Affairs 
Tom Korb, Vice President of Policy & Public Affairs 

Sarah Spear, Director of Policy & Public Affairs 

Anthony Raglani, Asst. Dir. of Policy & Public Affairs 

 

101 Constitution Avenue NW, Suite 703 East 

Washington, DC 20001 

Toll Free:  1-888-275-0092   Fax: 202-742-4479  

www.aalu.org 

 

AALU Bulletin No:  11-62 June 30, 2011 

Subject: Annuity Contracts Held By Trust Will Be Treated as Held By  

“Natural Person” For Purposes of Deferral  

Major References:   PLR 201124008 

Prior AALU Washington Reports: 06-89; 04-164; 00-42; 98-03; 96-89; 93-47 

 

MDRT Information Retrieval Index Nos.: 2400.00; 7400.023 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service has ruled that certain deferred annuity contracts 

held by a trust will be treated as held by a “natural person” for purposes of Revenue Code 

§ 72(u).  In addition, the gratuitous distribution of the contracts to the remainder 

beneficiaries of the trust upon the death of the life beneficiary will not be treated as an 

assignment of the contracts that would cause the trust to recognize gain under § 72(e)(4).  

Section 72(u) taxes the inside build-up on an annuity contract as that build-up accrues unless the 

contract is held by a “natural person.”  In certain circumstances, however, a trust may be qualified as an 

“agent for a natural person.” 

In the past, the Revenue Service has recognized agency relationships under §72(u) in situations 

which usually involve an annuity contract held by either (i) a grantor trust, or (ii) a nominee trust serving as 

no more than an “agent” of the natural person.  (See PLR 9752035, discussed in our Bulletin No. 98-3.)  In 

PLR 9639057, for example, the Revenue Service held that an annuity contract that was purchased through a 

trust arrangement with a financial institution would be treated as held by natural person where the trust 

agreement established an agency relationship.  (See our Bulletin No. 96-89.)   

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-62.pdf
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The Service has also ruled that a secular trust that purchased an annuity contract should be treated 

as a natural person, presumably because a secular trust is a grantor trust of which the employee is 

considered the owner for federal income tax purposes.  (See PLR 9316018, discussed in our Bulletin No. 

93-47.)  More recently, in PLR 199905015, the Service ruled that three single premium annuity contracts 

held by a testamentary trust would be viewed as held by an agent for natural persons (the trust 

beneficiaries) under §72(u).  In PLR 200018046, the Revenue Service has indicated that it will treat as an 

agent for a natural person a trust that was formed to hold a group annuity contract for the benefit of 

employees who wish to fund retirement and pre-retirement benefits with the annuity (see our Bulletin No. 

00-42), and, in PLRs 200449011 and 200449013-017 (see our Bulletin No. 04-164) the Service ruled that a 

group of inter vivos non-grantor trusts established for the benefit of the settlor’s grandchildren would be 

qualified agents.  See also PLR 200626034, discussed in our Bulletin No. 06-89. 

PLR 201124008 continues this liberalizing trend, at least in the non-employment context.   

In that ruling, Husband, prior to his death, established a grantor trust of which Husband and Wife 

were co-trustees.  The named beneficiaries were Wife and six descendants (Beneficiaries A, B, C, D, E, and 

F) of Husband and Wife. 

Upon Husband’s death, Wife became the sole trustee and the trust was divided into three sub-trusts: 

Trust A, Trust B, and Trust C.  Trust A was allocated an amount based on the allowed marital deduction for 

Federal estate tax purposes. Trust C was allocated an amount based on the exemption from/available credit 

against the Federal Estate Tax.  Once all taxes, debts, and expenses have been paid, the assets of Trust C 

are to be distributed to Trust B, which will contain all the property not in Trusts A or C.  

During the life of Wife, trustee (in this case, Wife) may in its discretion pay or use the property of 

Trust B for the benefit of Wife and her dependents and descendants. Upon Wife’s death, the property of 

Trust B is to be divided and distributed among Beneficiaries A, B, C, D, E, and F in the proportions stated 

in Trust.  

Trustee/Wife intends to purchase flexible premium deferred annuity contracts, naming each of 

Beneficiaries A, B, C, D, E, and F as the annuitant on one Annuity Contract, in proportion to each 

Beneficiary's residuary share of Trust. The material provisions of each Annuity Contracts will be 

substantially the same except for the dates of annuitization.  Trust will be the owner and beneficiary of the 

Annuity Contracts during the life of W. In the event of the death of an annuitant, the proceeds from that 

annuity will be paid to Trust.  

Trust projects that its other assets will be sufficient to fund its expenses (including taxes) and make 

nominal distributions to Wife; there should not be any need for the Trust to take a distribution(s) from the 

Annuity Contracts.  

Upon final distribution of Trust, each Beneficiary will be distributed the Annuity Contract for which 

that Beneficiary is the annuitant; it is anticipated that this distribution will occur prior to that Annuity 

Contract's annuity starting date. Trust will not receive any consideration from any Beneficiary in exchange 

for the distribution of the Annuity Contracts. 

On these facts, the Revenue Service ruled as follows: 

1. The Annuity Contracts will be considered to be owned by natural persons for purposes of 

§ 72(u).  

The Service based its ruling on the 1986 legislative history, which states that § 72(u) was placed in 

the Revenue Code principally due to concerns about providing opportunities for employers to fund, on a 

tax-favored basis (using deferred annuities), significant amounts of nonqualified deferred compensation for 
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employees.  The legislative history explains, however, that, in a non-employment context, where 

the beneficial owner of a contract is a natural person, the natural persons should be treated as the contract 

owners.  Thus: 

“Under the bill, in the case of a contract the nominal owner of which is a person who is not a natural 

person (e.g., a corporation or a trust), but the beneficial owner of which is a natural person, the 

contract generally is treated as held by a natural person. Thus, if a group annuity contract is held by 

a corporation as an agent for natural persons who are beneficial owners of the contract, the contract 

is treated as an annuity contract for Federal income tax purposes. However, the committee intends 

that, if an employer is the nominal owner of an annuity contract, the beneficial owners of which are 

employees, the contract will be treated as held by the employer. The committee intends this rule 

because it is concerned that the Internal Revenue Service would have difficulty monitoring 

compliance with the general rule that a deferred annuity is not available on a tax-favored basis to 

fund nonqualified deferred compensation.” 

The ruling therefore concludes that, since, in PLR 201124008, the annuity contracts are owned by a 

trust under which all the beneficial interests are owned by natural persons in a non-employment context, the 

contracts will be treated as being owned by a natural person for purposes of § 72(u)(1).  

2. The distribution of the Annuity Contracts by the Trust to the Beneficiaries will not be treated 

as an assignment of an annuity contract without full and adequate consideration under § 72(e)(4)(C). 

Section 72(e)(4)(C)(i) provides that, if an individual who holds an annuity contract transfers it 

without full and adequate consideration (such as by gift), such individual shall be treated as receiving an 

amount equal to the excess of (i) the cash surrender value of such contract at the time of transfer, over (ii) 

the investment in such contract at such time, under the contract as an amount not received as an annuity.  

This provision makes gratuitous transfers subject to the same required distribution rules of § 72(s) as apply 

to assignments occurring as a result of the death of the holder. 

According, again, to the legislative history of the provision, by treating gratuitous transfers of 

annuity contracts as assignments, Congress intended to terminate deferral allowed in annuity contracts 

when such contracts were no longer required as a retirement vehicle for the contract-holder who was 

enjoying the tax deferral on the income accumulating in the contract.   

In the PLR, however, the transfer of the contracts from the Trust to Beneficiaries A, B, C, D, E, and 

F will not have the effect of avoiding the required distribution rules of § 72(s); the annuitant is not changed. 

Accordingly, the distribution of the contracts from the trust to the remainder beneficiaries will not be 

treated as an assignment of an annuity contract without full and adequate consideration. 

Any AALU member who wishes to obtain a copy of PLR 201124008 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 

www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 

Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 

reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

 

http://www.aalu.org/
mailto:raglani@aalu.org


 

 

4 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/

